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BEFORE THE ALABAMA
PUBLIC SERVICE COMMISSION

In Re: Petition for Arbitration of }
ITC DeitaCom Communications, Inc. }
With BellSouth Telecommunications, Inc. ) Docket No. 28841
Pursuant to the Telecommunications Act of )
1996 )

REPLY COMMENTS OF
ITC*"DELTACOM COMMUNICATIONS. INC.

ITC*DeltaCom Communications Inc, d/b/a ITC"DeltaCom and d/b/a Grapevine
(“DeltaCom’™) pursuant to Rule T-26 ([)(2), in the above-captioned matter, hereby
submits these reply comments.

L. Introduction and Background.

On April 27, 2004, the Arbitration Panel provided the Commission with its
Recommendation concerning the unresolved issues pending in the arbitration between
BellSouth Telecommunications, Inc. (“‘BellSouth”) and DeltaCom. DeltaCom supports
the Panel’s Recommendation on all Issues except for Issue 25 regarding the provision of
ADSL" With regard to Issue 25, DeltaCom generally supports the comments filed by
CompSouth.

15 Comments of CompSouth

BeliSouth has asked the Commission to endorse its policy of tying its basic local
regulated service to its DSL service. Thus, if an end user selects DeltaCom as its local
provider and DeltaCom serves that end user via unbundled network elements, BellSouth

will not allow that end user to continue to use BellSouth’s DSL service. DeltaCom has

! BellSouth and DeltaCom have recently settled issues 59 and 60
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offered BellSouth the high frequency portion of the loop that DeltaCom uses to provide
local service to BellSouth at no charge.”

In its Recommendation, the Panel (with one dissent) noted BellSouth’s claim that
if it was required to continue to provide DSL service where the CLEC provides local
service via UNE-P, such requirement would “discourage mmvestment by penalizing the
company that has taken all the risk” That concern is not material for at least four
reasons. First, as noted in the record, over 97% of BellSouth’s offices are DSL capable.
Second, this investment relies on existing copper loops, which were paid for by the
ratepayers of Alabama under a rate-of-return based regime. Third, BellSouth receives
universal service support that again is paid for by Alabama consumers, who pay their
telecommunications provider who in turn pays into the Federal Universal Service Fund?
Thus, the improvements made by BellSouth were made at least in part, perhaps in large
part, with public money Fourth, common sense dictates that a carrier with an embedded
investment will not walk away from a consumer from which it will make a positive
return, unless the carrier knows that it will be able to retain the consumer for all services.
The only rational reason BellSouth would seek to deny that consumer DSL service is to
enable BellSouth to retain a monopoly market share. BellSouth’s own witness, Mr.
Ruscilli, admitted that cable companies sell each service individually and do not “tie”

their local, cable, and intemet together.

? Additionally, DeltaCom notes that Cinergy Communications Company recently filed a forrmal complaint
with the FCC’s Enforcement Bureau regarding BellSouth’s refusal to permit the commingling of unbundled
network elements and its tariffed services, including DSL. (See Exhibit 1),

* The Commission granted reconsideration of BellSouth’s request to use $15 5 million for CSAs that allow
advanced service capabilities In re: Implementation of the Universal Service Requirements of Section 254
of the Telecommunications Act of 1996, Order Granting Reconsideration, Alabama Public Service
Commission, Docket No 25980, 2-3 {(April 19, 2004)
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DeltaCom respectfully requests that the Commission review this issue, as it does have a
negative impact on consumers in Alabama.
III.  Conclusion
DeltaCom supports the Panel Recommendation with the exception of one issue,
Issue 25 DeltaCom requests that the Commission adopt the recommendation of Judge
Montiel.

Respectfully submitted this 27" day of May, 2004.

Counsel for ITC*DelitaCom

Robin Laurie, Esq.

Balch & Bingham

2 Dexter Avenue
Montgomery, Alabama 36104
Phone: (334) 269-3146

David Adelman

Clay Jones

Sutheriand, Asbiil & Brennan
999 Peachtree St. NE
Atlanta, Georgia

Nanette S. Edwards
Director

ITC*DeltaCom

4092 S. Memorial Parkway
Huntsville, AL 35802

PH: (256) 382- 3856
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Re:  Request for Acceptanice of Filing of Formal Complaint under the

Enforcement Burean's Accelerated Docket Procedures

Dear Mr, Siarr:

Pursvant to 47 U.8.C. § 208, and 47 CF.R. § 1.730(b), Cinergy Comimunications
Company (“CCC")' requests that the Enforcement Bureau ("Bureau") of the Federal
Communications Commission (“Commission™) approve the filing of a CCC Formal
Complaint in the Bureau's Accelerated Docket against BellSouth Telecommunications,
Ine. ("BellSouth"), CCC requests that the Bureau address BeliSouth's repeated and
continuing violations of Sections 201, 202, and 251{c)(3) of the Conmunications Act of
1934, as amended (the "Act"), and 47 C.F.R, § 51.309(e) & (f), by unlawfully refusing 1o
allow the commingling of BellSouth tariffed ADSL transport services with CCC's
purchase of UNE loops or combinations of UNEs. CCC also requests that the Bureau
initiate Staff-supervised pre-filing settlement negotiations of the Section 208 formal

! Cinergy Communications Company is a wholly owned subsidiary of Q-Comm Corporation, a privately

held corporation. Cinergy Corp. is ¢ minority shareholder of O-Comm and Jicenses the name Cinergy 1o
Q-Comm for use by lts subsidiary, CCC. Cinergy Corp. does not exercise managerial authority, oversight
or control of CCC.
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complaint that CCC intends to file against BellSouth 10 obtain redress for these violations
of the Act and FCC rules.

A. The Connnission has Jurisdiction of this Dispute Under ifs Section 208
Complaint Authority,

CCC's formal complaint would allege violations by BellSouth of Sections 201,
202, and 251(c)(3) of the Act, as amended. The Commission has repeatedly held that its
Section 208 complaint awthority includes jurisdiction to adjudicate claims of vialations of
the local competition provisions of Sections 251 and 252 of the Act.? It has also found
that this interpretation furthers the purpose of the Act to promote competition. As the
Commission has observed, "[alllowing for the filing of a single complaint under section
208 enhances enforcement, and competition, by resolving the issues economically,
helping to achieve uniform results, and relieving the parties of the burdens of multi-state
litigation.>

B, The Dispute

The Commissicn has already directly addressed this very subject within the past
year in its August, 2003 Triennial Review Order ("TRO"}, holding that "competitive
LEC's may connect, combine, or otherwise attach UNEs and combinations of UNEs to
wholesale services (e.g, switched and special access services offered pursuant ro
tarifp)....* The Commission underscored the importance of CLECS’ ability 1o commingle
UNEs and wholesale services by declaring to all ILECs that a refusal to allow
commingling is a per se violation of Sections 201 and 202 of the Act The Comemission
held that a restriction on commingling "would constitute an ‘wnjust and unreasonable
practice’ under Section 201 of the Act, as well as an ‘undue and unreasanable prejudice
or edvantage' under Section 202 of the Act” The Commission further warned that
incumbent LEC restrictions on commingling would constitute a violation of Section
251(c)(3) of the Act?

* Core Communizations, Inc v Verizon Matyland Inc., 13 FOC Red 7962, 7971; Memorandum Opinion
and Order (rel Apdl 23, 2003); Core Communications, Inc. and Z-Tel Commumications. Ing v. S8C
Communications. Inc, et al., 1§ FCC Red 7568, 7573-7575, Memorandurmn Opinion and Order (rel. Aprli
17, 2003).

* 18 FCC Red at 7575-7376.

¥ In the Matter of the Section 251 Unbundling Gbligations of incumbent Local Exchange Carriers, CC
Docket No. 01-338, er seq , Rgport and Order and Osder on Remand and Fyrthier Notiee of Proposed
Rulemaking (rel. August 21, 2003)("Triennial Review Order” or "TRO™) at 365-366, 11379 (emphasis
addead).

S1d at 366-367, Y581, The DC Circuit's March 2, 2004 decision in United Statey Telacom dssoclation v
Federal Communicarions Commission, 359 F.3d 554 (2004), vacated other portions of the Triennial
Review Order, and these aspects of the TR and Section 51.309 of the FCCs niles remain valid and
enforecsble FCO rules.
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BellSouth, in direct violation of the Act, existing Commission rules, Commission
orders, and even BellSouth’s own FCC tariff, has refused to allow CCC w commingle its
own UNE loops with BellSouth's tariffed wholesale DSL wansport service to enable CCC
to provide broadband services to its voice customers in BellSouth's region. Asa
consequence, CCC and the consumers to whom it seeks to provide voice and broadband
services, throughout BellSouth's Iegitm,s have been harmed by the inability of CCCto
offer competitive services. If BeliSouth's anti-competitive acts are allowed to continue
unchecked, BellSouth likely will cause CCC to losa many additional customers, CCC's
ability to offer competitive broadband voice services to residential and business
customers throughout BellSouth's region will also be significantly impaired.
Accordingly, CCC respectfully requests it be approved to file a formal complaint under
the Commission's aceelerated procedures, and that staff-supervised negotiations be
initiated immediately.

C. Factual Background

CCC is a regional competitive LEC offering voice, data and Internet access
services to residential and business customers primartly in Kentucky, Tennessee and
Indiana.’ On September 10, 2003, following the Commission's Triemmial Review Order,
(’CC submitted a writien reques: to BellSouth seeking an amendment of its multi-state
interconnection agireexmam:ﬂ with BellSouth to permit commingling consistent with
Commission rules pursuant to the change of law provision of that agreement.” In that
letter, CCC specifically cited 47 CFR § 51.308(e) & {f) and paragraphs 579-584 of the
TRO. CCC also proposed in its September 10 letter to BellSouth to use interconnection
language providing for "DSL TRANSPORT SERVICE ON UNE-P* which had
already been agreed upon between the parties pursuant to under section 2,10,1 of their
arbitrated Kentucky interconnection agreement.'® This agreement has been effective and
suceessfully implemented by the parties in Kentucky since 2002

BellSouth initially responded by September 17, 2003 letter that CCC would have
to re-submit a request once the TRO became effective on October 2, 2003.'" By October
2, 2003 email, CCC then renewed its request for an amendment of its interconnection
agreement with BellSouth to conform to the Commission’s then-effective commmgling

€ CCC currenty has intercornection agreements with BeliSouth in Alabame, Florida, Georgla, Kentucky,
Louisizna, North Caroling, Sauth Carolina, and Tennesses

7 CCC recently began servisg customers in Florida, Ilinels, Missouri and Ohlo. CCC has obtained a state
CIIEC certificate and is preparing to enter Geergis, North Carolina, Alebama, Texas, Michigan, and
Wisconsin,

® The nrerconrection agreement includes the states of Alabama, Florida, Georgia, Louisiana, North
Carofina gnd Soutk Carolina. See, n.8.

¥ See, September 10, 2003 letrer of Robert A. Bye, Vice President and General Counsel, Cinergy
Communications to Ms. Nicole Bracy, Manager, Intercomnection Services, BellSouth ("Exhibit A3

'Y See, fd a12 & Ex. "A".

" See, September 17, 2003 lefter from Nicole Bracy, Manager, Interconnection Services, BellSouth to
Robert A. Bye, Cinergy Communications Corvpany, ("Exhibit B™).
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rules.”> CCC has had access 10 commingled BellSouth DSL transport service in
Kentucky since its arbitrated interconnection agreement was approved by the Kentucky
Commission on April 21, 2003."

BellSouth's first response to CCC's request for an amendment of its BellSouth
interconnection agreement was by a Novernber 5, 2003 letter.” BellSouth in that letter
attempted to distinguish CCC's request for commingling of BellSouth wholesale tariffed
services with UNE combinations from the commingling requirements of the TRO.
BellSouth argued that the ling sharing provisions of the TRO control CCC's request, even
though CCC clearly was not seeking to unbundle low frequency pottions of the loop,
since it was already ordering UNE-P services. Notwithstanding direct authority to the
contrary in the TRO, BellSouth’s inexplicable position is that "it is quite clear that the
TRO does not require BellSouth to commingle our wholesale services with UNE-P "'

Shortly thereafter, BellSouth's interconnection negotiator sent CCC a letter
enclosing several proposed amendmems to the parties’ interconnection agreement which
were not even responsive to CCC's request.'® Essentially, BellSouth was secking post-
TRO amendments to its interconnection agreement with CCC of interest to BellSouth,
choosing to ignore CCC's requested amendment communicated on September 10, 2003
and October 2, 2003, On Decamber 16, 2003, CCC responded by letter that BellSouth's
correspondence and proposed amendments did not explain how the amendments wete
consistent with the TRO, and pointed out that BellSouth bad failed to respond to CCC's
request for amendment of the interconnection agreement to comply with the
Commission's commingling rules.'’ CCC's letter of December 16, 2003 discussed and
enclosed new commingling excerpts of BellSouth’s Access Tariff, Tariff F.C.C. No. I,
Sec. 2.2.3 (Issued: October 2, 2003) which support CCC's request for comumingled DSL
fransport access service,” CCC renewed its request for this commingled service
consistent with BellSouth's provision of it to CCC in Kentucky., CCC further reminded
BellSouth of the Commission's language in the TRO that failurc to allow commingling
would result in violations of Sections 201 and 202 of the Act, and failure 1o comply will

* See, October 2, 2003 electronic meil from Robert A. Bye to Nicole Bracy and Annumarie Lemoine,

BellSouth. ("Exhibit C").

1 Sae, BeilSouth Telecommunications, inc v. Cinergy Communications Co., 297 £ Supp. 2d 946, 954

(E.D. Ky. 2003)(affirming July 12, 2002 Kentucky PSC determination that BellScuth violuted Kentucky

law because i "practice of tylng its DSL service 1o Its own voice service to increase iis already

considerable market power in the voice masket has a chilling effect on competitien and limits the
rerogative of Kentucky customers to choose their own telecommunications carriers.”)("Exhibit D)

* Sue, November 5, 2003 letter of Anhamarie Lemoine, Senint Counsel, BeliSowh 16 Robert A. Bye, Vice

President and Genernl Counsel, CCC. {"Exhibit E™).

¥ 1d at 2

1 See, November 21, 2003 letter from Nicole Brucy, BeliSouth to Robert &. Bye, Cinergy Communications

{w/o attachrnents)("Exhibit F").

" See, December 16, 2003 letter from Robert A, Bye, Clnergy Coramunications, to Nicole Bracy,

BeliSouth. ("Exhibit G").

" Sge, id , attachment (BellSouth Tariff F C.C. No. 1, Sec. 2.2.3 Commingling, effectlve October 17, 2003)

P.B5- 32
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result in gpeciﬁc penalties of $7,600 per offense and $330 for each day of the continuing
offense.'

This dispute arises from a series of anticompetitive actions that BellSouth has
wken in blatant disregard of the Commission's adopted rule under the Triennial Review
Order permitting commingling of UNE combinations with tartffed services. The
Cormmission expressly modified its rules under the Triennial Review Order to permit
requesting carriers to commingle, or combize, UNEs and UNE combinations with
tariffed services such as switched and special access, “and to require incumbent LECs to
perform the necessary functions to effectuate such commingling upon request™ The
development of lacal competition depends on the Commission exerting its jurisdiction w
halt the erection of such barriers o entry and to prevent furthar damage to CLECs,% such
ag CCC, as they attempt to offer alternative local telecommunications services.

D. BellSourh Has Violated Sections 201(b) and 202(a) of the Act by Refusing to
Make Available to CCC Commingled Services as Provided Under BellSouth Tariff
FCC No. 1.

BellSoutit’s policy is even more blatant than simply 2 violation of the Act and
Commission rules and orders. It is also a violation of the commingling provisions of
BellSouth's very own federal access tariff, which BeliSouth filed at its own diseretion.
Section 2.2.3 of BellSouth's Tariff F.C.C. No 1 expressly permits the commingling of
combinations of UUNEs with "Access services purchased under this Tariff..."* DSL
transport is an access service which CCC has purchased and can purchase from the
BellSouth Access Tartff, not as a UNE, or at a resale discount, but at tariffed rates.
BellSouth has provided this tariffed service to CCC in Kentucky and to other voice
competitors (including UNE-P providers) in its region without technical difficulty.

BellSouth has been unlawfully preventing CCC from exercising its rights to
commingle UNE voice services with tariffed DSL transport by engaging in an unjust and
unreasonable practice or classification, in violation of 47 U.8.C. § 201 (b) of the Act, by
failing to comply with the terms of its own federal tariff. The Georgia Commission, in an
order requiring that BeliSouth "discontinue its policy of requiring that customers receive
voice service from BellSouth in order to receive BellSouth's DSL service," held that a
UNE-P arrangement that BellSouth provides 1o a competitor meets the definition of an
“in-service exchange line facility" under BellSouth Tariff F.C C. No, 1.7

¥ 1d a2, citing TRO 71792,

! See antached tarllf excerpt to CCC December 16, 2003 lotier o BeliSouth (Exhibis G).

2 Inre Petition of MCImetro dccess Transmission Services, LLC and MCT WorldCom Communicutions,
ine. for Arbitration of Certain Terms and Condliions of Proposed Agravment with BeliSouth
Telecomumunications, Inc Concerning Interconnection and Resale Under the Telecommunications Act of
1996, Docket No. 11901-U, at 3-4, 20 (Oct. 21, 2003). Crzargia jolns the states of Kentucky, Florida and
Louisiana jn concluding that BellSouth's policy of tying the purchase of BellSouth's DSL, services (o the
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BellSouth's policy is a stark example of unjust or unreasonable discrimination by
2 dominant incumbent local exchange carrier in its practices, classifications, regulations,
and offering of facilities or services in violation of 47 U.5,C. § 202(a). In additlon,
BellSouth's policy also violates Section 202(a) of the Act by making or giving undue or
unreasonabls preference or advantage to BellSouth, while subjecting CCC and other
BellSouth voice competitors, and their customers, 1o undue or unreasonable prejudice or
disadvantage.

The Commission already concluded last year that such anti-competitive practices
resiricting commingling constitute violations of Sections 201 and 202 of the Act.® The
Commission should find that BellSouth's policy of non-compliance with its federal tariff
and Commission orders is an unlawful violation of Sections 201 and 200 of the Act, and
should assess sanctions as it has previously committed to doing for such violarions.

E. BellSoutl’s Refusal to Provide Commingling of ifs Tariffed DSL Transport
Service with CCC's Voice Service Is Unlawful.

The Act enables CCC to serve ifs customers utilizing a combination of its own
facilities, wholesale facilities and finally, unbundled network elements of an incumbent
LEC, The U.8. Supreme Court recently confirmed that the Telecommunications Act of
1996 was designed to allow competitors to utilize all three modes of entry, where
available, in order to create competing product offerings:

The 1996 Act. . . obligates incumbent carriers 1o allow competitors
to enter their local markets, § 251(¢). Section 251(c) addresses the
practical difficulties of fostering local competition by recognizing three
sirategies that a potential competitor may pursue. First, a competitor
entering the market (a “requesting” carrier, § 251(¢)(2)), may decide to
engage in pure facilities-based competition, that is, to build its own
network to replace or supplement the network of the incumbent. .At the
other end of the spectrum, the stanute permits an entrant to skip
construction an instead simply buy and resel] “telecommunications
service,” which the incumbent has a duty to sell at wholesale. §§
231(b)(1) and {c)(4). Between these twa extremes, an entering competitor
may choose to lease certain of an incumbent’s “network elements,” which
the incumbent has a duty to provide “on an unbundled basis™ at terms that
are “just, reasonable and nondiseriminatory.” § 251(c)(3).

purchase of BellSouth's voice service is an anticompetitive tying arrangement designed to protect its voice
service from competition by inhibiting the end-user's ability 10 choose its provider of local service. 7d
17-18.

# TRO at 366-367, 9581, see also, discussion supraat2 & p.S.
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Verizon Communications v. FCC, 535 U.S. 467, 491-492 (2002). Without commingling,
CCC would be required to provide DSL as a stand-alone service which would vastly and
unreasonably increase CCC’s costs. The dramatic increase in cost creates a barrier to
entry 10 a marketplace which is demanding bundled voice and data service from a single
provider, such as what BellSouth markets in the states where CCC competes. CCC has
customers ready, willing and able to aceept its services as soon as it is allowed to
commingle those wholesale services it can purchase out of the tariff with those that are
purchased from BellSouth pursuant to the terms of its interconnection agreement.

As discussed above, BellSouth's wiliful refusal to comply with its express
obligation under the TRO to permit "competitive LECs...[to] connect, combine, or
otherwise attach UNEs and combinations of UNEs (o wholesale services fe.g, switched
and special access services offered pursuant to tariff)..." is unlawiul. See also, 47 CFR
§ 51.309(c) & (f). The effect is to deny consumers and competitors the very access to
UNEs and combinations of UNEs for voice competition that Congress and the
Commission have sought to ensure since the 96 Act. As the Kentucky Commission
concluded, if consumers are unable to get broadband Internet aceess from a competitor,
because the dominant incumbent LEC is tying its broadband DSL service to its own voice
service, any ratonal consumer will avoid using a competitor for votce service if at the
same time it disqualifies the consumer from accessing broadband services.

T'he requirement that DSL services be provided by incumbent LECs “upon
reasonable request; on just, reasonable, and nondiscriminatory terms; and in accordance
with all applicable tariffing requirements..." is not new. While the Commission has niot
required that bulk DSL services be offered to commercial providers such as
telecommunications carriers and ISPs at a resale discount, it has held that these are
“telecommunicarions services, and as such, incumbent LECs must continue io comply
with their basic common carrier obligations with respect to such services.

BellSouth has also been unfawfully preventing CCC from exercising its rights to
commingle UNE voice services with tariffed DSL transport by refusing to negotiate in
good faith a change of law provision in its existing multi-state interconnection agreement
with CCC.

F. BellSouth Has Refused lo Negotiate in Good Faith as Required by the Act
and Commission Rule,

The statutory duty to negotiate in good faith devolves upon incumbent LECs to
negotiate "the particular terms and conditions of agreements to fulfill the duties of
incumbent LECs described in Section 251 (b) and (c) of the Act,” 47 U.S.C. § 251(c)(1).
This duty extends to negotiating in good faith terms for "nondiscriminatory access to

M In the Matiers ef Deployment of Wireline Services Offering Advanced Felecommunications Capability,
CC Docket No. 88-147, Second Report and Order, a1 12,921 (rel. Nov. 9, 1999) {"Second Advanced
Services Ordur”Wemphasis added).
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network elements on an unbundled basis. ..on rates, terms, and conditions that are just,
reasonable and nondiscriminatory...." 47 1/.8.C. § 251(c)(3). The duty to negotiate in
good faith is also required by Commission rule.” Finally, even the parties' multistate
interconnection agreement requires the parties to "renegotiate in good faith such murually
acceptable niew terms as may be required” in the event of a change of law that materially
affects any material terms of the Agreement.*®

BellSouth's responses to CCC's demands to negotiate a change of taw provision
in its multistate interconnection agreement with BellSouth demonstrate that there is an
impasse in the already protracted discussions between the partles, and that further
negotiations are futile without Commission intervention. BeliSouth has obviously used
delay and obfuscation tactics {0 attempt to diczate its positions to CCC and avoid
confronting BeliSouth's requirements under Commission Orders, Commission Rules, and
its FCC tariff. As such, it has violated the duty to negotiate in good faith, and in
particular, by engaging in the practice of "intentionally obstrueting or delaying
negetiations or resolutions of disputes.” In fact, one federal district court has recently
affinmed the Kentucky Commission's conclusion that BellSouth's unlawful tying
arrangement of its DSL, transport service to use of BellSouth voice services, in CCC's
own case, serves "to increase its [BeilSouth's] already considerable market power in the
voice market has a chilling effect on competition and limits the prerogative of Kentucky
customers to choose their own telecommunications carriers. >

Therefore, CCC believes that the matter can be resolved only by the Commission
and/or Commission Staff confirming the applicability of the relevant orders and
Commission rules to the specific facts of this dispute. Given the Commission's authority
to enforce its own orders and rules, BellSouth FCC Tariff No.1, and concurrent
jurisdiction with the states in interconnection marters, this is the most appropriate forum
in which this dispule should be brought. Furthermore, as the Commission has previously
found, a Commission remedy, when appropriate, can avoid needless multi-state litigation
which impairs the promotion of local competition that Congress intended under the Act.

G. This Dispute Should Be Accepted in the Accelerated Docket.

In light of the irreparable injury to CCC if it loses additional customers due to
BellSouth’s refusal to provision adequate facilities and compensate CCC for such
facilitics according w federal law, CCC urges the Commission to accep this matter for
inclusion on the Accelerated Docket based on the considerations set forth in Section
1.730(e) of the Commission's Rules, 47 CF.R. § 1.730(e):

* See, 47 C.F.R §51.301.

¥ Sae, Sec. 16.3 a1 16, General Terms and Conditions, Intereonnection Agreement between BellSouth
Telecommunicatians Inc. and Cinergy Comimunications Company (for the states of Alabama, Fiorida,
Georgia, Louisiana, North Carolina and South Carolina (eff. February 26, 2003)).

Y47 CF R § 51.301(c)6).

* Cinergy Communications Co., 297 F. Supp. 2d at 954
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1. Whether the parties have exhausted the reasonable opportunities for
settlement during Staff-supervised settlement discussions: Though CCC believes
additional discussions on 1ts awn with BellSouth are futile, it is requesting Staff-
supervised settlement discussions by this letter,

2 Whether the expedited resolution of a particular dispute appears likely
to advance telecommunications competition. The delays that BellSouth has
imposed upon CCC represent barriers thas foreclose free market choices and
direcrty undermine Congress' and the Commission's goals of prometing local
competition. As the Kentucky PSC itself concluded in its Kentucky 271 Advisory
Opinion: "BellSouth is aggressively affering customers bundled voice and
advanced services while, according to AT&T, BellSouth consistently precludes
CLECs who use the unbundled network element platform (UNE-P} from offering
customers this same option, This hus the effect of chilling local competition for
advanced services *° The Kentucky PSC has already concluded that BellSouth's
practice of tying BellSoutl's DSL. service solely to customers who subscribe to
BellSouth's own voice service has "a chilling effect on competition and limits the
prerogative of Kentucky customers 10 choose their own telecommunications
carriers"™® By helping to provide an expedited resolution of this dispute, the
Commission will maximize consumers' competitive options and help promote the
rapid introduction of telecommunications competition that the 86 Act sought o
foster. If the Supreme Court's reassurance in its recent Trinko decision that the
regulatory framework under the 96 Act “'significantly diminishes the likelihood of
major antitrust harm™ is to have meaning and substance, then the Commission
should certainly act here when presented with evidence of such violations and
unlawful tying arrangements by an incumbent LEC with market power in the
local voice market,

3. Whether the issues appear suited for decision under the constraints of
the Accelerated Docket. The parties hereto are not disputing questions of fact.
This dispute primarily turns on the proper interpretation of section 251 (¢)(3) of
the 1996 Act, Cornmission Rule 51.309(e) & (f), the TRO and other Commission
rules and orders, and whether BellSouth is meeting its competitive obligations
under these authorities, or whether Commission enforcement action is required.

* Kontucky 271 Advisory Opinion at 13-14, quoted in BellSouth Telecommunications, Inc, v. Cinergy
Communications Co, 2003 U.8. Dist. LEXIS 23976 at 22.

* Petition of Cinergy Communications Company for Arbitration af an Interconncetion Agreement with
BeliSouth Telecommunications, Inc. Pursyant to 47 U S €. Section 233, Kentucky Public Service
Commission Case 2001-00432, July 12, 2002 Order at 7, quoted in Cinergy Communications Co , 297 F
Supp. 2d at 934,

! Ses, Ferizon Communications, Inc. v Law Qffices of Curtis V. Trinks, 124 S Ct. 872, 881 (2004) queting
Congard v. Bostan Edison Co., 915 F.2d, 17,25 (15t Cir. 1990); sae also, Cinergy Communicarions Ca ,
297 F. Supp. 2d a1 954,
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4. Whether there are claims of violation of the Act, Commission rule or
order that fall within the Commission's jurisdiction: This dispute presents clear-
cut viofations of Sections 201, 202 and 251(c)(3) of the Act, and 47 C.F.R. §§
51.309(e) and 51.309(f) of the Commission's Rules. It also presents violations of
sections 579 to 584 of the Triennial Review Order, and paragraph 21 of the 1999
Second Advanced Services Order.

5. Fhether inclusion in the Accelerated Docker would be unjair 1o one
pariy due to overwhelming disparity in the parties’ resources: Although there is
indeed an overwhelming disparity in the parties’ resources, neither party would be
disadvantaged by this forum. In fact, inclusion in the Accelerated Docket would
help correct some of the overwhelming imbalance of BellSouth's superior
resources to litigate.

6. Such other factors as the Staff may deem appropriate and conducive to
a prompt and fair adjudication of complaint proceedings: BeliSouth’s conduct to
date has cansed CCC to suffer a significant and continuing economic loss,
including loss of customers, has harmed CCC’s business reputation, and
precluded CCC’s timely market entry. BellSouth’s actions, if not addressed
immediately, will result in a de facto foreclosure of competitive choices for voice
and advanced telecommunieations service customers throughout BellSouth's
region. Such a result will only encourage similar actions by other ILECs in the
future. Clarification of this matter by the Commission by prompt action will
discourage similar anticompetitive actions by BellSouth and other ILECs in other
states, thereby eliminating the incentive for other ILECSs to establish similar
barriers to competition. Immediate resolution of this dispute, initially through
Staff-supervised settlement discussions, would therefore be in the public interest.

F. Conclusion

As explained above, BellSouth has engaged in conduet unlawful under the
Communications Act and the Commission’s regulations and orders. Becanse of the
irteparable injury that these actions have caused CCC to date and threaten to cause CCC
on a continuing basis, CCC respectfully requests that the Commission immediately
schedule and supervise pre-filing seftlernent negotiations between the parties and, if the
parties are unable to resolve their dispute, accept the dispute for handling on the
Accelerated Doclet.
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Please direct any questions concerning this matter 1o the undersigned.

mly, |
I B

Douglas GG, Bonner

Yhur

Enclosures
ce: Annamarie Lemoine, Esq.(BellSouth) (via facsimile 404/614-4054 and U.8. Mail)

Mr. Jerry Hendrix (BellSoutl) (via 11.8. Mail)
Robert A. Bye, Esq.

DC 236518 1 (7844 O0G0) 05713/04 11:36am



AT
MAY-13~2884  13:08 P 1332

Cloergy Commurdeations Company
§82% Bond Street

Overand Park, KS 66214

phone 913.492.1230

fax 913.492.1684

September 10, 2003 c, NERGY,
L
Via Fede ral_ Express ‘ COMMUNICATIONS

Ms. Nicole Bracy

Manager, Interconnection Services

BELLSOUTH INTERCONNECTION SERVICES
675 W. Peachtree Strest, NE

Room 34891

Aflanta, GA 30375

Re:  Request for amendment to Interconnection agreement

due to change In law

Dear Nicole:

As ] indicated to you in our conversation of September 5, 2003, this letter is to
request an emendment to the Interconnection Agresment between Cinergy
Communications Company and BellSouth for the states of Alabarng, Floride, Geargi,
Lousisiana, North Carolina, and South Caroling effective as of February 26, 2003, This
request shall serve as the fifieen (15) day written notice, pursuant to paragraph 163 of the
aforementioned agreement, requesting & renegotiation due to a change in law.

The changs in law resnlts from the release of the Triennial Review Order
(“TRO™) and the related federal rules which besome effective October 2, 2003, The
relevant new rules are 47 CFR § 51.30%(¢) and (f) which provide:

(®)  Exceptasprovided in § 51.318, an incunbent LEC shall permit &
requesting {elecommunications carrier to cormingle an wnbundled network

element or & combination of unbundled network elements with wholesale services
obtained from an inciebent LEC,

(®  Uponrequest, an incumbent LEC shall perform the funetions necessary to
cotmmingle an unbundled netwark element or & combination of network slements
with ene or more facilities or services that a requesting telecommunications
catrier has obtained at wholesale from an incumbent LEC,

“Comyningling” is a newly defined term in the regulations: Commingling means the
connecting, attaching, or otherwise linking of an unbundled network element, ora

EXHIBIT A
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combination of unbundled network elements, to one or mors facilities or services that a
requesting telecommunications carrier has obtained at wholesale from an incumbent

LEC, orthe combining of an unbundled network element, or a combination of mnbundled
network slements, with ons or more such facilities or services.

Baged upon the foregoing, Cinergy Communications is requesting the ability to
comnmingle UNE-P and wholesale DSL transport. As & means of avoiding operational
delays, Cinergy Communications will agree to extend the DSL over UNE-P language
agreed 1o in the parties’ Kentucky agreement to the reglonwide ngreement, For your
convenience, | have attached a copy of the previously agreed-to language as Exhibit “A.”
Since this fnterim solution appears 1o be working in Kentucky between the parties, it
seems reasonable to extend this experience imto the remainder of the BeHSouth territory,

Cinergy Communications is also requesting an amendrment to both the Kentucky
and regionwide interconnection agreenents with BellSouth 1o include a commingling of

UNE-P with BeliSouth’s wholesale voicemail product, as well as any other tariffed
offering provided by BellSouth.

For further information on the commingling issue, see paragraphs 579 through

584 of the TRO. Itmakes clear that ReliSouth must revise ita tariffs to allow for
comuningling,

Cinergy Communications reserves the right to a future true-up 1o allow for this
change in law, Nothing herein shall be construed as a waiver of any other rights to which
Cinergy Communications may be entitled a3 a result of the TRO o other ¢hange in law.
This request is limited 1o the issuz of commingling. In the event BellSouth will not agree
1o anamendment a5 requested herein with fifteen (15) days, Cinergy Communications

reserves all rights it may have to pursue civil damages and other penalties for denial of
commingling rights, ,

1look forward to working with you to reach an amicable resolution of this matter,

If you have any questions, or wish to discuss this in detail, please do not hesitate to give
me a eall,

Very truly vo

-

Robert A. B

Vice President and
General Cotmsel

EXHIBIT A
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BellSouth Telecommunications, Ing.
BeliSouth Local Contract Manager
600 North 19 Street, 8% Floor

Birmingham, Alabama 35203

and

BellSouth Telecommunications, Ine.
ICS Attomey

Suite 4300
675 W, Peachtres §t,
Aflenta, GA 30375

EXHIBIT A
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210,13

2.10.1.4

Attachment 2
Page 25
nvai}:}hh, Cinergy Coromminiostions Compary may utilize the Unbundled Loop

Modification process or the Special Construction process, as epplicable, to obtain
the Loop typa ordered.

DSL TRANSPORT SERVICE ON UNE-P

For parposes of this Section 2,10.1.1, the term “DSL” “DSL transport,” or “DSL
Trenspart Services” shall mean that DSL

; framsport servico in the BeliSouth F.C.C.
Number 1 tariff in effect as of, fuly 12, 2002, the

dats of the Kentucky Public
Service Commission”s Order in Case No. 2001-00432. In order to comply with

the Orer, BeliSouth ahall not refisse to provide sy DSL transport esrvice to &
nctwork servicn provider putsuant 1o a request from mach network servise provider
who serves, of desirea 1o sarve, an end-user that receives UNE-F based voice
services from Cinergy Commustications, However, BelSouth shall have no
obligation to provide DSL transport on any loop that is not quakified for DSL,
provided that BellSouth shall not make s change to any loop 60 83 to make it not
qualify for DSL on the basis of that such Ioop is being converted to UNE-P, rather
than on the basis of architectural, mechanizal, or physical lmitations.2,10.1.2

The Order in is predicated upan the ebility of customsrs of Cinergy
Communications 1o receive wholesale ADSL, transport at the same price it waa
available potsuam to Bellsouth Tarif F.C.C, Number 1 on the date of that Order.

In the event this offering is no longer availabls for any reason, BellSouth agress to

provide to Cinergy Commumications « wholesale ADSL transport product fof the
diation of this interconnection sgresment on the sxme pricing, terms and
cunditions as those in the BellSouth TarkT F.C.¢C, Number 1 ug of the date of the
Onder subject to ssction 2,10,1.1 above, “The terms and prices of BellSouth Taxiff

F.C.C, Number 1 a3 it existed on the date of the Order are ncorporated hersin by
refirence as necesgary to comply with this pectiod.

 Notwithstanding the forcgoing, BellSouth shall bave 1o ofigation to provide its

retail, DSL-based high speed Internet socess service, curmsmtly known as
BeliSouth® FastAsceas® DSL scrvice, to an end-user that fecsives UNE-P based
voice services from Choergy, To the extent BellSouth chooses to deny FastAccess
to tm end user, BellSouth shall not seek any termination peaaltias against or in any
other fashion seek to peaalize, any sich end-user that Cinergy identifiss to-
BeliSduth pucsusnt to & process to be agreed upon and reduced to writing,

BellSoush stull also notify the aforementioned endvuser at least ten (10) days prior
to discontiniing its FastAcoess servics,

Cinergry shall make available to BeliSouth at no charge the kigh frequency
spectium on UNE-P for purposes of enabling BellSouth to provision DSL
transport on the same loop g the UNE-P bascd voice service,

Veraloa 2Q01: 0871201

B2 ot 297

EXHIBIT A
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210.1.5

‘When BellSouth provides tariffed DSL transport over Ciasrgy UNE-P, BeliSouth
shall have the right, at no charge, to access the entire loop for purposes of
troubledhooting DS1-related troubles,

21016 BellSouth shall et te obligated to provide tasiffed DSL transport in
accordonce with this Section 2.10,1 until completion of the modification of
systema and processes that will ensble BellSouth to qualify Cinergy UNE-P lines
for DSL a3 well a3 maintain and repuir such DSL on Cinergy UNE-P Jines, Unsil
such time a3 BellSouth completes the aforementioned modification of systems and
processes, BellSouth agrees to provids to Cinergy Commminications wholesale
DESL transport service over resale linss on the following conditions: (1) the
underlying resals line and its features shall be provided by BellSouth to Cinergy
Conspmumicationy at the rate that Ciuergy Comeminications normally pays for a
UNE-F loop/pert comhination i the pertineat UNE Zons, specifically excluding
subscriber lino charges, and other charges normially associated with resale; (2)
Bell3outh shall bill and collect the access or other third party charges applicable to
such lines, and shall remit 1o Cioergy monthly, 2 & surrapate for sush access
charges, an smount determined in gocordance with the formuln set forth in Section
2,10.1.6.1 below, (3) because BellSouth cannot provide lmting btween resale
. nd UNE-P lines, any other lines of the endeuser served by Cinergy
Comnnntications shall also be converted to resale at no charge wpon submisgion of
an 1SR for such conversinn and provided, prrsusnt to (1) and (2) ubove unkess and
until BellSouth agrees to provide tamting between resals and UNE-F platforms;
and (4) once the aforementioned modification of systems md process is-
corapleted, BeliSouth agrees to convert all end-user lines affected by this section
to UNE-P at no charge wpon Cinergy Communications’ submission of an
execuntable LER for much conversion,
2.10.1.6,1  The parties ugres that tha amount payable to Cinergy as ¢ surrogste for sceess
¢harges in accordance with Ssction 2.10.1.6 above shall e determined by
fultiplying the average mummber of Cinergy resals linag with DSL servics, and
those lines inchrded in & humt group with such DSL resale kines in accordance with
~subsection 3 of Section 2.10.1,6 wbave, for the moet reoens thres (3) billing cycles
preceding the date of this agreement by $12.00 per line. Such rate is based upon
Cinerpy's estimate of its access charges, ncluding subecriber lins charges,
presubscribed interexchingo carrier charges, and usags charges, onva per line basis,
Within sixty (60) days following the date of this Agreement and upon BellSouth’s
request, the, perties agree to trae up this amownt to confbrm with the average per
line access charges Cioergy collects on its UNE-P lints. Cloergy shall provide
supporting documentation to justify the trus yp emount,
2.10.1.62  The Parties agres that subject to Section 2.10,1.6.1, the rates charged pursuant to
Section 2,10.1.6 abave are not subject to trie-up regardleas of appeal or change n
low. Any chomge to these rates or to 1be provisions of Section 2,10,1 gt seg, shall

Vemrica 2001 01303
B3 ot 297
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be prospective only in the event of a change in law as described in the General
Terms wnd Conditions of this Agreement,

Cinergy Comumuications shafl provide BeliSouth with all current pertinent
customer information necesssry for BellSouth to comply with this section,
Cinergy Commuuicationa suthorizes BellSouth to access custorner informoation on
BellSouth systems as necesyary for BellSauth to comply with this section.
BellSouth. shall provide Cinergy Commumications with all current partinent loop
information necessary for Cinsrgy Comnmmnications to provide DSL over UNE-P,
inchuding but not tmited to, loop qualification information for UNE-F lines,

1f & request is mads for DSL on m existing Cinergy Commumications UNE-P line,
Cinergy shall cooperate with BellSouth in an effort to determtine loop make-up and

qualification status, Ths parties shall utually ngree on & procedure and shatl
reduce same oy writing,

High Fr:cquency Spectrum Network Element
General |

BeliSouth shall provide Cinergy Cotmtmications Coripany aceess to ths high

frequency spectrums of the loeal loop a2 an unbundied network element only whetes
BellSouth is the voice servics provider to the end user ut the rates set forth in this
Attachment,

Ths High Frequency Spectrum is defined a3 the frequency range sbove the
voiceband on o copper loop ficility carrying snalog chrenitsswitchad voiceband
trunsmissiona, Ascess to the High Frequency Spectrom is tntended to allow
Cinergy Commmnications Company the abflity 1o provide Digital Subscriber Ling
("XDSL") dats services to the end vaer for which BellSouth provides voice
services, The High Frequency Spectrim shall be available for any version of xDSL
conplying with Spectrum Mansgement Class 5 of ANSI T1.417, American
National Standard for Telecommunications, Speetrim Management for Loop

Transmission Systems. BeliSouth will continue to have access to the jow .

frequency portion of tho loop spectrum (from 300 Hertz to ot least 3000 Hertz,
and potentially up to 3400 Hertz, depending on equiphent and facilities) for the
purpobes of providing voice service. Cinergy Commumications Company shall pnly
use XDSL technology that is within the PSD mask for Spectrum Mmagement
Class 5 a3 found in the above-mentioned document.

Assess to the High Frequency Spectrum requires an unloaded, 2-wirs copper
Loop. Animlonded Loop is 8 copprr Loop with no load coils, low-pass ilters,

rangs extenders, DAMLa, or similar dovices aud minimal bridged taps copidstent
with ANST T1.413 and T1.601,

Version 2001: 0RAM0L
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® BELLSOUTH
BallSouth interconnection Sarvices
875 W, Panchiras Street, NE Nicole Bracy
34591 (404) 927-7808
Atlanta, Goorgla 30375 FAX {404) 520-7839

Sent Via Emall and U.8, Mail

September 17, 2003

Mr. Robert A. Bye

Cinergy Commuinications Corpany
8829 Bond Strest

Overland Park, K& 66214

Re: Request for Amendment to Interconneciion Agreement due to change In law
Dear Bob:

This is in responsa to your letler dated Saptember 10, 2003, regarding Ginargy
Communications Campany’s {Cinergy) request to amend Its Inlerconnection Agreement for the
states of Alabama, Florida, Geotgia, Louislana, North Carolina and South Carolina ("Reglon-
wide Agresment”) fo Include provislons for commingling Unbundled Netwark Elemant-Platform
(UNE-P) with BeliSouth's wholesale DSL transport,  Clnergy is also requesting to amend its
Kentueky and Region-wide Agreements to Include provisions for commingling UNE-P with

BellSeuth's wholesals voles mail product, as wall as any other tariffed offering pravided by
BeilSouh,

The General Terms and Conditions in Section 16.3 of Cinergy's Reglon-wide Agraement and
Sactlon 17,3 of Cinsrgy's Kentucky Agresmant states:

*In the event that any sffactive legislative, regulatory, Judicial or other legal action
maltarially affects any material terms of this Agreement, ot the ability of Cinergy or

BaliSouth o perform any material terms of this Agreemeént, Cinergy or BeliSouth
may, on {fifleen (15) days' wiiften nofics....”

Although the Federal Communications Commission's Triennial Review Qrder (TRO) has been
released, It Is not effective before October 2, 2008, Thus, the language allowing elther party to
requast renegotiation of affected terms upon 15 days notics has not yet been triggered. Once
the TRQ has becoma effective, Cinargy will need to send an e-mall or written nofice to
BaltSouth to invoke Sections 18,3 and 17.3 of the respsctive Agreements.

Once the Partles enter into negotiations for Cinergy’s requests to commingle, we will address
the substantive Issues ralsed In your letter,

if you have any quesfions, please give me a call.

Sincarely,

EXHIBIT B
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Managar, Intarconnection Services
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Bob Bye

From: Bob Bya [bya@elnergycom.com]

Sant Thursday, Oclaher 02, 2003 5:48 PM

To: ‘Bracy, Nicole!, 'Lamalng, Annamarie’

Go: ‘John Cinaill; 'Al Clnelll’; "Pat Hock'; Henry Walker”; 'Bob Bye'
Sub)oct: Request for amandment dus to change In law

Nicole,

On Heptemeber 10th, Cineryy Communicationa made lte initial request for an amendment due
to chagne in law. The ¢ontents of that letter are incorporated hercin by reference. In
addition, this im to also request commingling of DSDL and UNE-P in K¥. While we already
have thip right in Kentucky, T want to make sure that our ability to commingle dis not
taken away to the extent BellSouth wine its appeal of our arbitration decision., In your
responpe of September 17, 2003, you direcrtad me £o submit an email on this dake Lo again
request the amendment, Thia email shall invoks Sectiong 16.3 and 17.3 of the respactive

agreomentd per your Insktrugtions and express walver of the formal notice reguiremsnta
contained in thone agreementes.

The pew regulations at igsue which require a change in law are 47 CFR
51.309{e) and (f) which provide:

{e} Except as provided in 51.318, an incumbent LBC shall permit a requesting
telecommunciations carrier to commingle an unbundled nstwork slement or combinatlon of
unbundled network slements with wholesale services obtained from an incumbent LEC.

(£) Upon reguest, an incumbent LEC ghall perform the functions necessary to comwningle an
unbundled pnetwork element or a combination of unbundled network elemsnts whith one or more

facilitiea or services that a requeating telecommunications carrier has cobtained at
wholenale from an incumbent LEC,

Currently, BellSouth's tariffs for wholesale DSL transpork previde a Iimitation that
raquires provisioning only over in-service BellSouth conrrolled accege lines. BellSouth
interprets this to mean only lines whers Bsllfouth carriss the voime or lines whicsh are
provided by a CLEC via resale. Pursuant to the above-refersnced regulation, Chnergy
Communications is requesting that BellSouth modify ike tariff and incorporate language
inte the interconnection agreement that would ovarturn this restriction and allow Clnergy

Communications to provide UNE-P or UNE-L and wholesale DSL transport commingled over a
aingle copper loop.

Paragraph 581 of the TRO provides, "we reguire incumbent LECs to effectuate commingling by
wmodifying their interstate access service tariffs to expressly permit connections with
UNEs and UNG conbigations.” DL trangpert is an access service and contained in
BellSouth's access tariff. In fact, BellSouth argued in briefs and befors ths IJ.8. Dist,

Ct. in Kentucky that DSL wap an access service, po no argument can be made that chis rule
doas not apply to DBL tranapert.

To the extent BellSouth will oot somply, Clnergy Communicationa is prepaced to pursue xll
available remedies, The PCC has already determined in the TRO that this practice is
unjust and unreasonable under 201 of the Act as well an an undue and unreascnahle
prejudice or advantage under 202 of the Ack.

Because the above ilspue relatcs to a specific, valid regulatlion, thers is no need to wait
until the states have completed thelr impaiyment analypis to conclude negotistioms, Kor
is there anything in the interconnection agreement that would requive the parties to
include all impairment issues in our negotiations. To the contrary, we are sntitisd to
this relief az of today and demand aemess as soon as possible,

Thic is to roquest that 5BC negotiate this losue in good faith, Good falth reguires, at a
minimum; aspigning a Teprepentative to negotiate who is up to apeed on the dopuesn and who

hap authority to bind che cowpanmy. I would be mors than happy ke travel to htlanta to
meet with the appropriate BellScuth repreoectative in pergon o repolve this issue.

1
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- I lotk forward to working with you and resclving this matter in an
amicable and timaly fmshion.

Robert A. Bys

Vige Presldsnt and General Counsel
tinereay Communications Comgany
8829 HBond &t.

ovarland Park, K8 66214

(513) 492-1330 ext. 5132

(812) 758-1732 (Fax)

Hha NN W hdh R r ARk kRt k AN AR rex

CONFIDENTIALITY NOTICE: This emall menpage and any attachmente are confidential and may
also be protected by the attorney/client or other applicable privileges. If you are not
the named recipient, please notlfy the meuder immedistely and delete the contants of this
mmggage without discloning the contents to anvone, uding cthem for any purpose, or ptoring

or copylng the information on any medium,
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LEXSEE 2003 US DIST LEXIS 23976

BELLSOUTH TELECOMMUNICATIONS, INC,, PLAINTIFF, v. CINERGY
COMMUNICATIONS COMPANY, ¢t al, DEFENDANTS,

CIVIL ACTION NO, 03-23-JMH

UNITED STATES DISTRICT COURY FOR THE EASTERN DISTRICT OF
KENTUCKY

297 F, Supp. 2d 946; 2003 L., Dist. LEXTS 23976

December 29, 2003, Decided

DISPOSITION: [**1] AFFIRMED.

CASE SUMMARY;

PROCEDURAL POSTURE: Plaintiff incurabent local
exchange carrier (JLEC) sought review of a Kentucky
Public Service Commission (PSC) decision which held
that the ILEC could not refuse to provide Digital
Subseriber Line (DSL) service pursuant 1 3 request from
an Infernet service provider who served, or who wished
to serve, o customer who chose o receive voice service
from a Competitive Local Exchange Carrier (CLEC), of
which defendeant was one.

OVERVIEW: The ILEC asseried ihat the PSCs
decision  purported te  repulate interstate
telecommunlcations services in o menner that wag
directly contrary to binding Federal Commmnications
Commissivn (FCC) rulisgs and fo the TLBCYs federal
elff. The ILEC argued thar PSC's order had w fuil
because of federal preemption, stating that, a5 a maner of
federal law, the FCC - not state comumissions - had
exciusive jurisdiction over interstale communications,
The court held that nothing in the state regulations stood
as zn obsicle to the accomplisiment and execution of
the fall objectives of Congress The Telecommunications
Act of 1996 (1936 Act), P.L. 104-104, incorporated the
concept of cooperative federallsm, whezeby federal and
state agencies harmonized. Quite clearly, the 1996 Act
mads room for state regulations, orders and requirements
of state comynissions as long as they did not substantially
prevent  implementation  of  federsl  stamtory
requirements. The PSC's order embodied just such a
requirement.  {t  established o relatively madest

bsterconnection-related condition for the ILEC so as to
ameligrate a chilling effect on competition for lacal
telecommunications regulated by the PSC.

OUTCOME: The PSC's decision was affirmed.

CORE  TERMS: telecommunications, customer,
interconmection, internet, repulation, swts commission,
arbitration, negotiation, carricr, state law, transmission,
interstate, provider, retail, broadband, network,
Telecommunications Act, arbitary and capricious,
chilling effect, federal law, line-splitting, capabilities,
high-speed, competitors, offering, substantial evidence,
competitive, unsupported, telephone line, preempted

LexisNexis (TM) HEADNOTES - Care Conceptst

Communieations  Lmw >  Federal Adety »
Telecommunications dcy

{HIN1] The Telecommunications Act of 1996, P.L, 104-
104, pleces certain oblipations on incumbent local
exchange catriers - the companies that have traditionally
offered local telephone service in particular areas. Thess
obligations are intended to  amssist new  lacal
telecomemunications  providers. These new  local
competiters are often referred 1o as competitive ioeal
exchagge carriers or "CLECs."
Communications Law >  Federgl Acts >
Telecommunieations Act

[FIN2] Incumbent Iocal cxchange carriers (JLECs} musr,
mmong other things, lease to thelr competitors for the
provision  of 1 telecommunications service,
nondiscriminatory access to network elements on an
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unbundled basis. 47 LS CS § 252(e)(3). In nddition to
requiring aceess to Unbundled Network Elements, the
Telecommunications Act of 1996, P.L. 104-104, requires
ILECs to offer their tomplete, finished retai
relecommunications services provided m end osers, to
new eatrants for resale. 47 U8.C8 § 25/ {c)(4).
Communications Law >  Federal  Acts >
Teleconmunications Act

[HN3] The Telecommunications Act of 1996 {1996 Act),
P.L. 104-104, coptains 2 specific scheme for
implementing the new obligations mposed by the federal
statute. This schicrne contains three parts, Firat, Congress
intends the mandntes of 47 USCS § 251 to be
implemented in the fivst instance throngh the negsotiation
of private, consensval spreements between incumbent
local exchange carriers (ILECs) and competitive local
exchange cnrriers (CLECs). Thus, § 251 knposes on
both ILECs and CLECs the duty to negotiate in gond
fuith in accordance with 47 UL5.C.5. § 252 the partioular
wrms end coaditions of agreements to fulfill the specific
duries imposed on incumbems by 47 8 C8 § 25/,
Communications Law > Federal Acs >
Telecomumunications Act

[EN4] The Telecommunications Act of 1996 (1996 Act),
PL, 104-104, contrins a specific scheme for
implerenting the new obligations imposed by the federal
statute. Second, as a backstop to reliance on privately
nepotiated apreements, Congress has enlisted the aid of
state public utility commissions. If the parties are unable
to agree on all issues within 135 days afler the
competitor's initial request for negodation, either party
miny petition the state commission to arbitrate any “open
issucs.” 47 USCS. § 23Xb)(1). Regardless of whether
the partics reach apreement through voluntary
negotintion, mediation, or arbitration, the private partles
st stbmit their agreement o the relevant state
corpissipn for approval 47 USCS §  25Xe)1).
Third, and lasly, state commission decisions under this
stanute are subject to review in feders] district courts for
conformity with the terms of the 1996 Act. 47 L/5.CS. §
252(e)(6)

Administrarive Law > Judivial Review > Standards of
Review = Standards Generally

[HNS] The United States Court of Appeals for the Sixth
Circult has adopted and utilized a twestiered review
procedwre when reviewing 2 ruling of a  sfate
administrative bady.

Communications Lww >  Federal Aoy >
Telecommunications Actddministrative Law > Judicial
Review > Standards of Review > Arbitrary &

Capricious  ReviewAdministeative Law > Judicial
Review » Standards af Review > De Novo Review

[FING] The federal judiciary first reviews de novo
whether 4 state public service commission's erders
comply  with  the  requirements of  the
Telecommunicstions Act of 1996 (1995 Act), P.I. 104-
104. The couwrt alse teviews a state public service
commission’s interpretation of the 1996 Act de novo,
according little deference 1w the state public serviee
commission's interpretation, If no illegality is uncovered
during such a review, the question of whether the state
commission's decision is correct must then be analyzed,
but under the more deferential arbitrary-and-capricious
standard of review usnally aceorded state administrative
badies' sssessmenty of state law principles.

Administrative Law > Judicinl Review > Standards of
Revigw > Arbitrary & Copricions Review

[HN7] The arbitrary and capricions standard is the most
deferential standard of judicial review of agency acton,
upholding those outcorues supported by a reasoned
explanation, based upen the evidence in the record as a
whole. A coust will uphold the decision if it is the result
of & deliberate principled reasoning process, and if it is
supported by substantial evidence. Thus, absent clear
errar in interpremtion of federal law or unsupported,
arbitrary and capricious findings by a state commission,
the decisiong of state commiagions generally stand.
Communications  Law > Federal Aets >
Telecommunications Act

[HNE] See 47 US.C8 & 252(b)4)a)

Communications Law >  Federol dets >
Telecommuynications Act

[HN9] The United States Supreme Court has reeognized
thot Teleconununications Act of 1996, P.L. 104-104,
camot divide the world of domestic telephone service
“netly into two hemispheres," ome coopsisting of
intersmte  service, over which the Federal
Commmications Commission (FCC) has  plenary
authority, and the other eonsisting of intastate service,
over which the states retnin exclusive jurisdiction.
Raother, obscrved the Supreme Court, the realities of
technology and ecynomics belic such a clean parveling
of responsibility. The FCC noted that state commission
authority over interconnection agreements pursuant to 47
I/8.C8 § 2352 extends to both interstate and intrastate
matters.

Constitutionad Law > Supresacy Clause

[HN10} Smte laws can be expressly or impliedly
preeropted by federal law. Federn! law maoy preesmpt state
law when federal statrory provisions or objectives
would be frustated by the application of state law.

EXHIBIT b



MRy-13-2004

i3:1@

P.25-3

Fage 3

297 F. Supp. 2d 946, *; 2003 U.S Dist. LEXIS 23976, **

Moreover, where Congress intends for federal law to
govern an entire field, federal law preempts all state law
in that field. The United States Cours of Appeals for the
Sixth Cireuit has held that when 2 state law is not
expressly preempied, courts mwst begin with the
presumption that the law i3 valid. It will not be presurmned
that a federal statute was intended to supersede the
exervise of power of the stare unless there i3 @ clear
manifestation of intention to do sa. The exercise of
federal supremacy is not lightly presumed,

Constitutional Law » Supremacy
ClauseCommunications Law > Federal Acts >
Telecommunications Act

[HN11] When Congress enected the
Telecommunications Act of 1996 (1996 Ast), P.L. 104~
104, # did not expressly preempt state regulation of
mmierconnection. In fact, it expressty preserved existing
stater laws that furthered Congress's goals and authorized
states to implement additionsl requirements that would
foster  local  interconnection and  competition.
Specifically, 47 (/8.C8 § 251(d)3) of the 1996 Act
states that the Federal Communications Conunission
shall not preclude enforcement of state repufations that
establish inlerconnection and are comsistent with the
1996 Act. 47 USC8 § 23H(d)(3)

Cosstitutional Law > Supremucy
ClauseCommunications Lew > Federal Acts >
Telecommunications dct

(HN12] The Telecommunications Act of 1996 (1996
Act), PL. 104-104, permits a grest deal of state
comymission involvement in the new regime it sers up for
the operation of local telecommunications markers, as
long as state commmission regulations are consisient with
the 1986 Act Conpress has made clear that the stutes are
not ousted from playlng a role in the development of
competitive  {elecommunications roatkets  however,
Congress did not intend to permit state regulations that
conflicted with the 1996 Act. Thug, » slate may not
iropose any requirernent that is contracy to terms of 47
US.CS § 251-261 or that stands as an obsacle to the
accomplishment and ezecution of the ful} objectives of
Congress. According to the Federal Commumications
Commissian, as long as atats regulations do not prevent a
carrier from taking advantage of 47 USCS §§ 25/,
252 of the 1996 Act, state regulations are not preempted.

Constitutlonal Law > Supremacy
ClauseCommunications Law > Federal Acts >
Telecommunications Act

[HN13] The Telecommunicatons Act of 1996 (1596
Act), PL. 104-104, incorporates the concept of
"covperative federalism,” wherchy federal and state
agencies "harmonize" their efforts and federal cours

oversee this "partmesship.” Quite clearly, the 1896 Act
makes reom  for siate  repulations, orders and
requirements of state rormrmissions o5 long as they do not
"substonrally  prevernt implementadon of federal
statutory requirements.

Governments > State & Territorial Governmenis >
Licenses
{HN14) See Kv. Rev. Sear. dnun. § 278 280¢1).

COUNSEL: Plaintiff, BellSouth Telecommunications,
Inc. represeniad by Dorothy J. Chambers BellSouth
Teleconmunications, Ine., Louisville, KY, Mark R
Oversteeet, Stites & Harbiaon, Frankfort, KY, Sean A.
Lev, Kellogg, Huber, Hanse, Tadd & Evang, PLI.C,
Washington, DC.

Defendant, Cinergy Comuwunications Company, a
Kentucky corporaton represented by €. Hatfizld,
Middleton & Reutlinger, Lovisville, KY, Robert Bye,
Cinergy Communications Company, Overland Park, KS

Kentucky Public Service Commission, represented by
Amy E. Doogherty, Public Service Comwmission of
Yentucky, Frankfort, KY, Deborah Tully Eversols,
Public Service Commission of Kentucky, Frankfort, KY.

Maztin I. Huelsman, in his official capacity as Chairman
of the Kentucky Public Service Commission represented
by Amy E. Dougherty, Public Service Commission of
Kentucky, Franidort, KY, Debarah Tully Eversole Public
Servics Commission of Kentucky, Frankfort, KY.

Gary W. Gillis, In his official capacity a5 Vice Chairman
of the Kentucky Public Service Commissien represented
by Amy F. Dougherty, Pablic Service Cammission of
Kentucky, Frankfort, XY, Deborah Tully Ewersole,
Public Service Comrmission of Kentucky,  [**2)
Frankfort, KY.

Robert F. Spwlin, in his official capacity as 3
Commissioner of 1the Kentucky Public Service
Commission represenied by Amy F. Dougherty, Public
Service Commission of Kenticky, Frankfort, KY,
Deborah Tully Eversole, Deborah Tully Eversole, Public
Service Commission of Kenmeky, Frankfort, K'Y

JUDGES: Jusapiz M. Hood, United States District
Judge.

OFINTONBY: Joseph M. Hood

OFPINION;

[*947]
ORDER

MEMORANDUM OPINION AND
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In this action, BellSoutk Telecommunications, Inc.
("BelSouth") szeks review of a Kentucky Public Service
Commission ("PEC" or "Commission") decision. The
decision at issue was the result of an arhitration
conducted by the Cammission purseant to Sections 251
and 232 of the Telecommunications Act of 1996, 47
USC §§ 231-252 (the "1996 Act"). The erux of the
decision o which BellSouth objects states thar:

BellSouth may not refuse to provide
Digital Subscriber Line ("DSL")} service
pursuant to a request from an Internet
service provider who serves, or who
wishes to serve, a customer who has
chosen to receive voice service from a
Cornpetitive Local Exchange Carrier
{"CLEC") that provides service over the
Unbundled Network Elements [**3]
Platform ("UNE-P")
Petition of Cinergy Communications Company for
Arbitration of an Interconnsction  Agveement with
BellSourh Tolecommunications, Ine. Pursuent fo 47
U5 Seeion 252, Case 2001-00432, Qcrober 15, 2002
Order. BeliSouth asserts thar the Commission's decision
purports o regulate interstte elecommunications
services in a manner that is directly contrary to hinding
Federal Communications [*948] Cormission ("FCC")
ilings and to BellSouth's federal 1ariff. BeliSouth also
claims that the Commission should never have decided
the issue presented in this case becanse it was not set
forth in Cinergy's arbitration petition as required by the
1856 Act. Additionally, BellSouth nraues that the PSC's
deciglon was arbitrary and unsupported by the recard

L BACKGROUND
A. Procedural Background

Cinerpy is o privately-owned, Kentucky corporation
which has been operating in Kentucky as a
telecommunicatians provider since 1977. To facifitate its
service fo Kentueky residents, Cloergy entered into an
inifial imterconnection agreement with BellSouth which
expired on November 29, 20001 On May 30, 2001,
Cinergy commenced negotiations with [**4] BellSouth
for a new interconnection agrecment purstant to Szefion
25! of the 1996 Act. Despite 8 pumber of negotiation
sessions over the next several months, the parties were
unable to reach agreement on a number of issues. As a
result, on December 10, 2001, Cinergy filed a Petition
for Arbitration pursuant to Section 232 of the 996 Aet,
requesting the PSC resolve sixteen dispured issues.

BellSouth filed irs formal Response to the Petition
on Jamary 3, 2002, admitting the Commission had
jurisdiction over the issues mised by Cinergy. The
Commission set & procedural schedule for resofution of

the case. Pursuant to the schedule, the partics filed
agreed-upon portions of the interconnection apreement,
as well as “Best and Final Offers" on the disputed issues.
On Japuary 31, 2002, the Commission Staff sponsored
an informal conferemce at which the remaining issues
were discussed and dehated, including the precise issue
BellSouth claims was not properly part of ihe
proceeding Limited discovery scourred, followed by the
filing of direct, and some sebunal testimony by the
parties.

As a result of continued settlemen! negotintions,
only four issues were oltimately submitted to, and
decided [**5] by, the Commission. The Commission
heard the case in a formal hearing on May 22, 2002,
which lasted a full day. The parties filed post-hearing
triefs, proposed findings of fact and conclusions of law,
and an addidonal brief oo a specific issue requested by
the Comraission. The Commission issued its decision on
Joly 12, 2002 ni1

n} PSC Chairman Huelstnann dissented an
the lssue of BeliSouth's refusal to provide
Broadband services v & customer of a CLEC
who is providing voice services via UNE-P citing
regulatory uncertainty, inconsistency with FCC
rulings, and lack’ of harm to Cinergy as the main
reasong for his dissent.

Both parties sought clarification or rebeaning of the
Commission's Order, On Oetober 15, 2002, the
Comymission clarified its Order, and issned a further
Crder oa February 28, 2003, necessitated by the parties’
inability to agree on the language for the interconnection
agreement which would cffechiate the Comenission's
decisions. On March 20, 2003, the parties submitted the
interconnection agreement [**6] to the Commission,
containing language specified by the Commission, on the
dispuled provisions, The Commission approved the
interconnection agreement on April 21, 2003.

BellSouth commenced the present appeal by filing
its complaint on May 9, 2003. Timely answers and briefs
were filed. BellSouth challenges only the Commission's
decision that BeliSeuth may not refuse to pravide DSL.
capabilities to customers for whom a CLEC, such as
Cinergy, is [*949] the voice provider through means of
the UNE-P

B. The Telecommunications Act of 1996

[HN1] The 1996 Act places certein obligations on
incumbent local exchange carriers ("ILECs") such as
BeliSouth - the companies that have traditionally offered
local tclephone serviee in partienlu arens. These
obligations are  intended fo  assist mew local
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